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L - , : UAN 23 1997
UNITED STATES OF AMERICA, ) ' : .
‘ _ - - Arasu : M
Plaintiff, )y WILLIAM T. WALSH
' : ) : CLERK =~ -
. V. ) ) . : o
BENJAMIN FARBER, DISCH ) Honarable Alfred M. Wolin &
CONSTRUCTION COMPANY, AND ) - " _ I
- ESSEX CHEMICAL COMPANY, ) Civil Action No.
Defendants ). _386-3736 (AMW) .
| ; ) '- FEB lz_m?l N
BENJAMIN FARBER, ) ! - S
. o , : ). A .
Defendant and Third ) )
Party Plaintiff, )}
, - )
V. )
| o - ol
PUREX CORPORATION, et. al., )
Third-Party Defendants )
)

WHEREAS, the United States of America (the "United States"), -
on behalf of,the Adminlstrator of the U.s. Envxronmental o |
Protection Agency ("EPA"), has flled a complalnt hereln against
Defendants Benjamln Farber ("Farber") {("Settling Defendant"),

Disch Construction Company (“Dlsch"), “and Essex Chemical _ ' "J_ i

cOrporation ("Essex"), pursuant to Sections 107 (a) and 113(9) ‘of _ };

the comprehen51ve Environmental Response, Compensation, and o

- Liability Act of 1980, as amended {"CERCLA") , 42 U.8.C:

§§ 9607(a) and 9613(9), seeking recovery of costs incurred and to
A

nnection

I Tk S .

be incurred by the United-States in rasponding to tE;rreleasa oigﬁf

threat of release of hazardous substances at or in
‘ ' *‘ @O e |

with a site located at 77-81 Jacobus Avenue, South Xe

M
LANDS DMISION

t
" . ol ne . @it 0y g - - Ymradloyra. o IS B
_ rJerseg ("the Site or Schon_slte ). and ardeglara pry jpﬁ;@gpﬂ*ﬂ »_'_!Ja
. : . : ;- |
jgrnrrrrrwrrrrr~w ';g3§ f-
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that'Farber,‘Disch, and,Essex‘are'eaCh jointlyland:severally_
liable for further response costs; | ; . | | |

WHEREAS, defendants Parber, Essex,_and DiSch'have filed‘
-third-party complaintS‘and/or crossiclaims for contribution,
pursuant to Section 113(f) of CERCLA 42 U.S. c. § 9613(f),
| against a number of parties, | _ '
| WHEREAS the United States has incurred and continues to
incur, Response Costs in responding to the release orithreat of ‘
release of hazardous substances at or in connection'with_tbe
Site: | | v | _ | - |

_ WHEREAS, in response to the release or threat of a. release c
of hazardous substances at and from the Syncon site, EPA funded a_i‘_ _i-t
Removal Action, which commenced on February 7. 1984 -to abate an K
imminent and substantial threat caused by the abandoned druml
found on the Site; _ _ o

~ WHEREAS, the EPA funded a Remedial Investigation/Feasibility..
Study, completed in August, 1986,‘to'study'and analyze the' '
" conditions at the Site and to consider'alternativelremedial
actions to be taken at the Site:; | '”

- WHEREAS, on September 29, 1986, EPA eigned a Record of :
Decision which embodied the selection of a remedy for_thel
conditions at the Site, | ‘

WHEREAS, EPA completed the Remedial Design of the selected
remedy in January 1989, and EPA is currently performing the .
Remedial Action at the Site; R R P :?E

WHEREAS the Settling Defendant has filed a claim with his | B

insurance carriers,
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WHEREAS, the Regicvna‘l Administretor o:‘usg EPA, Region II
("Reéionel'Adminietrator“) has:determined'thet crompt eettlement
of the potential 1iability of Settling ‘Defendant  for past and.
_future response costs incurred and to be: incurred by the United |
States is precticable and in the public interest;

WHEREAS, the United States and\SettIingunefendant recognige,:
ahd.the Court by entering this Consent Decree-fihds, that‘ |
settlement and resolution cf the claims against and pctentiel* -
liability cf Settling Defendant do not constitute any admiss;on
or adjudlcatlon of any issue of fact or law, and will avoid
expen51ve and protracted litigation, and that entry cf_th;s
chsent Decree, therefore, is fair,‘reascneble and in the public
interest; | ‘ I ‘. 7 |

NOW, THEREFORE, it is ORDERED, Aniuncab, ‘and DECREED as "
follows: | | | | | | |

1. Thls court has both personal and subject matter
jurlsdictlon over this matter and the parties pursuant to- \
Sections 107 and 113(h) of CEBCLA, 42 U.8.C. §§ 9607 and 9613(b),
and 28 U.5.C. §§ 1331 and 1345. The complaint states cl_a:.ms upon
_which‘relief may be granted. The Parties agree to be bcund by;
the terms of thls Consent Decree and not to contest ite validity
in any subseqguent. proceed;ng arlsing frcm it. o

- 2. Venue ;s proper in this COnrt'pursuant to 42 U;s.c}:_'
'9613(b) and under 28 U.S.C. §§ 1391(b) and (¢). |

| II. EABIIEﬁ_BQQHD

| 3. This Consent Decree shall apply to and be bxnding upan

the United States and upon the Settlxng Defendent and hls helrs,
03
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agents,'successors and,assigns, inciuding_the‘estate'of the'
Settling Defendant. Any transfer of'assets'or real or personal‘
'property, shall in no way alter the status or responsibilities of
.the Settling Defendant under this-Consent Decree. The Settling
‘Defendant to this COnsent Decree certifies that he is fully 7.‘ _};
capable and authorized to enter into the terms and conditions of
 this Consent Decree.

III. DEEIEIIIQH&
4. Unless otherWise ‘expressly provided herein, the terms
§ of this Consent Decree shall have the meaning assigned to those .
terms by CERCLA and its. implementing regulations and the Solid
Waste Disposal Act, as ‘amended, 42 U. s, C. §§ 6901 g;_ggg
WCERCLAY shall mean the Comprehensive Environmental

Response, Compensation, and Liability Act of 1980, as amended 42
'U.S.C. §5§ 9601 gt seq. : R B k, S
"Certification of Completion“:shall'mean the document or B e
otherjinstrcment,‘and\the date_thereof, in which the,United
States certifies that-remedial'action has been completed at the
Site, in accordance Wlth Section 122(f)(3) of CERCLA, 42 U.S.C.
§ 9622(f)(3) | ‘ | o
"EPA" shall mean the Unitead States Environmental Protection
Agency—and.any soccessorodebar;ments:or agenciss of the United |
States. i | R
"Hazardous snhstances" shall mean any substance neeting the
definition of: (1) “"hazardous substance" under Section 101(14) of
CERCLA 42 U.S. C. § 9601(14), and (2) “pollutant“ or | \
“contaminant“runder Section 101(33) of_CERCLA, 42_U.s;c. .

§ 9601(33).
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'“Insurance Policy" shall mean every policy of 1iability
insurance of whatever type, whether deaignated as a. generel
liability policy, comprehen51ve general liability policy, blanket
liability policy, liability policy, producte liability policy, or
otherwiee, 1ncluding both primary and excess policies.

"Parties“ shall mean the United states and the Settling
Defendant. . | - '

- wRecord of Decision" or "ROD" shall mean. the Record of
Dec1sion signed by EPA on September 29, 1986, which embodied the
eelection of a remedy for the conditions at the Site.

"Regional Administrator" shall mean the Regional
ﬂAdministrator of EPA, Region II.. _ ‘ |

"-“Response Costs" shall mean all Costs, including but not
limited to, direct and indirect costs, together with accrued
interest, that_the_United States hasﬂincurred, isﬁincurring
and/or will:incur in response to the releaseior‘threatened
release of hazardous substancessat or‘connected,with the site.

A "Section" shall mean a portionlof this Coneent,becree.__
_identified by a roman numeral and incleding one,or‘more_"
paragraphs. - - o S S

“Settling”Defendant"'ehall mean Eenjamin‘Ferber. ' i i)

"State" shall mean the State of New Jersey. . )

. "Syncon Site® or "Site" shall mean the site located at 77-81
Jacobus Avenue, South Kearny, Hudson County, . New Jersey. The
Syncon Sit§‘1$ comprised of'three (})‘lots, numbers 12, 13; and o
13R of Block 289 of the Tax Map of the Town of Kearny. o

| ."United states“ ehall mean the Onited Statee of'America |
"~ and its agencies, depertnente‘and instrumentalities}

5
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"Haste Haterials" shall meanltl) any “hazardoue subctanceﬁ.
under Sectlon 101(14) of CERCLA, 42 u. s.c. 3 9601(14), (:)‘any,'
"pollutant or contaminant“ under SQction 101(33) of CERCLA, 42
U.85.C. § 9601(33); or (3) any hazardous waste as defined under_.'-
Section 1004(5) ‘of RCRA, 42 U.S.C. § 9604(5). | “

' ' IV, EHDEMEHI_AED_EEIILEuﬁﬁi _

5. Jndgment shall be entered against SettlinolDefendent
in the amount of'$19,oop,ooo in,fevor'of the United States. -

6. ..In'recognition of the apparent financial status of
Settling-Defendant,'the United‘states-will forego any and all
attempte to recover the full $19,000!060 from Mr,‘Farber L
provided: {A) the financiai'information“proVided to the United'ﬂ"
States by Settling Defendant on»or ebout April 7 and;Decemher 22,
1993, was to the'best>of'Settling_Defendent's;knowiedéeteccuratenp
at the time- such informetion‘was served upon thebUnited States;
and (B) Settling Defendant pays'to‘thervnited statesrtl) thefeun‘
of $750,ooo, (2) all net proceeds accrulng to Settllng Defendant
.from the saie of all or any portlon of the real property known as '_; SN
the Syncon Site {Block 289, Lots 12, 13, and 13R of the Tax Map |
of the Town of Rearny,.New Jersey, and more fully descrlbed in
Appendix A) pursuant to Section VI, below, and (3) a percentage |
of the proceeds recovered-from any Insurance Po11c1es pursuant to-
-Sectlon VII, below;r | . R

7. Should the United States, after entry of this COnsent
Decree learn or conclude that the financ1a1 1nformatlon provided
by Settling Defendant was incorrect at the time it was served
“upon the United States, to the extent that such 1nformation
materlally understated the flnancial worth of Settling Defandant,';f

6
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the covenant not to sue in Section XI1I, of this COnsent Decree,
‘shall at the United states' sole discretion be null and void,

- unless the Settling Defendant can show to the United States'
satisfaction that the Settling Defendant did not intentionally
understate the value of‘his‘financialiworth in'representations
- made to the United'states.v To‘the extent that the'United States _
~determines that the Setting Defendant aid not intentionally ) 7
understate the value of his financial yorth; the United Stateé ' .1
shall be authorized to institute action, and‘tne covenant not to :
sue in Section XII, of this COnsent Decree, ' shall not prohibit "
such action, to collect the difference in the amount disclosed by
the Settling Defendant and the actual value of Settling
Defendant's financial Worth. _ \ ’

8. ' Within thirty (30) days of the signing of this cOnsent
Decree by Settling Defendant, the Settling Defendant shall
establish an escrow account (the "Escrow“)-bearing interest on
commercially reasonable terms in a federally-chartered bank doing
business in- the state of New Jersey, and shall pay into the
_account the sum of $?50,000. The Escrow agent shall.be subject-
to prior approval by the Dnited States. The Escrow agreemant .
between the Settling Defendant and the Escrow agent shall prov;de
that the Escrow agent shall suhmit to the jurisdiction and’ venne
of this Court in connection with any litigation arising out of
the Escrow agreement. The Settling Defendant shall provide the
Escrow agent»with a’copy of this cOnsent Decree. The Settling'
Defendant shall immediately notify the United States in writing
of the creation and funding of ‘the Escrow. This notification

te 7
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shallrinclude the'identity and location of the Dank.at.whicnfthe.
'Escrow account is established and the account number and other
~ identifying information This notice shall be sent to the United
States at the addresses set forth—in Paragraph 12. The fees, |
costs, taxes{ and charges of;the.Escrow'shall he paid by tne
Settling Defendant. | ' .
8. All funds paid into the Escrow by the Settling

Defendant ($750 000), and all interest earned on those funds,;f
._rshall remain in the Escrow and may not be withdrawnloy,any ) j

- person, except to'make paynent'required~by Paragraph 1b‘5e1oﬁ;‘f' |
-un;ess-either (1) the-United'States withdraws or withhoidsuits‘f ]
consent to the entry of this Consent Decree after the Consent o
Decree has been'lodoed, pureuant to Paragraph 48, or (2)'theL
Court declines to enter the’ Consent Decree, and the United States
has not appealed the Court's dec;sion or has exhausted its
appeals. If one of these events occurs, all funds paid into the
Escrow shall be returned to the Settling Defendant together w;th"
' the interest accrued on them. ‘J' |
10. Within th;rty (30) days of entry of thlB Consent Decreee
'_by thls Court, the Settllng Defendant shall cause all funds paiq- !
into the Escrow ($750,000), plus 1nterest_accrued‘thereon,_t0'be_
disbursed to the United States. After sucn dishnrsement, thPf |
Escrov shall be terminated. = ‘ L

1. Funds d;sbursed from the Escrow to the United States

pursuant to Paragraph 10 above shall be transferred by Electronic~
Funds Transfer ("EFT" or wire transfer) to the U S. Department of
Just;ce (“DOJ") lockbox bank referencing the CERCLA Number
- NJDO64263817, and the U.S,A.O- file number DOJ# 90—11-3-116.~
8
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-

Payment shall be made in accordance withAinstructiens“prcVided by *\f”»!Q
the United States to the Settling Defendant upen executicn of. the‘ '
Consent Decree. Any EFTs received at the DOJ lcckbcx bank after
11:00 A.M. (Eestern Time) will be credited on the next business R
day. - | |
‘12§ Within one week of the EFT, the Settling Defendant
shall send a letter, which references the date of the EFT, the |
amount, the name of the Site, the civil acticn number of this _
case, the EPA Region/Site ID number (#02-33), ‘the DOJ case number -
‘(#90-i1-3-116), and the name and address of the Settling '
Defendant, to the following: | |
| Chief, New Jersey Supertund Branch
"Re: Syncon Resins Site
Office of Regional Counsel ‘
U.S. Environmental Protection Agency, Region 11
290 Broadway, 17th Floor
New York, New York 10007~ 1866
Chief, Environmental Enforcement Section
Re: DOJ $#90-11-3-116
Environmental and Natural Resources DiVision :
" U.S. Department of Justice
P.O. Box 7611, Benjamin Franklin steticn
Washington, D.C. 20044
13. In the event that peyment of the funds to the United
_States from the Escrow ($750 000, plus interest acécrued therecn),
requ1red by Paragraph 10, above, is net made-within thirty (30)
“days of the effective date cf this Corisent Decree ‘the Settling
Defendant shall pay interest cn the unpaid halance at the same f_ﬂ
rate as is epecified for interest_cn the 1nvestments of the =
Hazardous Substance!Superfund, and such interest shell he;
compounded each federal fiscal year. The interest on suchfnnpaid
balance shall begin to accrue on the 30th day efter the effective

dete of this cOnsent Decree.
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‘14. If the United States must bring an action to collect
~any payment required under this Consent Decree, the Settling

- Defendant shall reimburse the United States for all costs of suoh
action, inoluding, but not limited to, attorney B fees.-'

15.. Payments made under Paragraphs 13- and 14 shall be in
addition to any-other remedies or sanctions availahle to- the _
United States by virtue of Settling Defendant's failure to make -
timely payments, as required by thls Consent Decree.' -

VI QQEIEIBHQE_QE_IHE_EIIE_RBQEEBIX _

_16. - Prior to any,sale(s) of all‘or a portion-of’thef'
property known as the Syncon Site inlwhich Settling-Defendant_has;
an interest, the final sale price shall be subject to EPA's
written approval,-prov;ded, howeVer, that such written approvar_
will not be unreasonably withheld if the;sa1e~prace-is egual to,i"
the appraised value (i.e., appraisal.must be.within*one'year of
potential sale). EPA, in its sole discretion, may disapprove a .
sale price which is less than the appraised'value. ,In the event
of any sale(s), Settling Defendant shalllpay_all net'proceeds_of
the sale(s)-which accrue to‘Settling;Defendant to the United
States within thirty (30) days of Settling Defendant's'receipt;of‘-x
the funds. Settling Defendant shall pay the proceeds of the .
sale(s) to. the United States in. accordance with the payment
instructions set forth in Paragraphs 11 and 12, above.
| 17. In the event. that payment required by Paragraph 16, is
not made - wzthin thirty (30) days of receipt of the sale proceedsi~
iby Settling Defendant, the Settling Defendant shall pay interest'.'
on the unpaid balance at the same. rate as is specified for _
1nterest on the investments of the Hazardous Substance Supertund

10
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and such interelt shall be compounded each federal fiscal year._'
The interest on such unpaid balance shall begin to accrue on the
30th day after Settling Defendant' receipt of the sale proceeds.
is.  Any prospective purchaser must be provided with_a-copy_
. of this Consent Decree, and EPA may condition{approvai'of any
- sale of the site, or portion thereof, on agreement by the
purchaser to comply with Section Ix (Access) of this Consent
Decree. Eor purpose of this COnsent Decree, any.pereon or entity;
’that acquires any possessory,interest in the Site, or pcrtion
thereof,7shall bevreferred to asﬁa "succeseor-in-interest" with
regard to the Site. - _‘ . - n
19. Settling Defendant agrees to pay the proceeds from any
Insurance Policies, minus reasonable attorney feee and '
edministrative costs, which are paid to Settling Defendant atter
.-entry_of.this COnsent Decree to the United States in satisfacticn
- of this judgment of liahility within thirty (30) days of settling 7p.
Defendant's receipt of the tunds in accordence with the terms sett'
forth below in Paragraph 20. S : - ' i, .
20. The»portion of the insuranCe proceeds.thatiSettling'i:
‘Defendant shall pay to the United stetes will vary depending upcn\
the total amount of. proceeds collected by Settling Defendant. '
After deducting reasonable attorneys fees and administrative
coste from the insurance proceeds received, Settling-Derendant'
shall pay the renaining‘proceeds to the United States-as'tollows:.
_ (1) 75 percent of all remaining proceeds less than or. egual to 1_'.= :;ﬂ%f
| $2,000,000. (2) 90 percent of all remaining proceeds in excess of | B
$2,000,000 and less than or\egual’to;sz,soo,ooo. 3) 98 percent_ct
- . , . 4 . . e
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all remaining proceeds in excess of $3 500, 000 and lees than or
equal to $13,500, ooo, and (4) 100 percent of all remaining
| proceeds in excess of $13, 500 000. Settling Defendant shall pay
the insurance proceeds to the United States in accordance with
the payment instructions set forth in Paragraphs 11 and iz,
above. |

h.f21. In the event that payment required by Paragraphs 18 and
‘20 is not made within thirty (30) days of receipt of the '
_1nsurance proceeds by Settling Defendant, the Settling Defendant
shall pay interest on the unpaid balance at the same rate as is
-.specified for.interest on the investments of the Hazardous
Substance Superfund, and such interest-shallphe compounded each
- federal fiscal year. The interest-on such unpaid'balance shall
begin to accrue on the 30th day after Settling Defendant'
receipt of the insurance proceeds.

VIII. SIWIE&
22. On any amount due under Sections.v VI and VII but not

paid by the required date, the Settling Defendant shall pay as a
stipulated penalty, in addition to the interest and oosts
;required by Paragraphs 13, 14, 17 and.zl, $750.00 per day for
each day that such payment is tendered late. Tﬁé payment 617;.
stipulated penalties is due upon demand. ;Stipulated penalties -
shall accrue'fromathe date of the viclation'regardless of whether
the United States has madesa demand formpayment.‘ H .
| 23. All amounts owed to the_Unitedpstates under Paragraph
22 shall be due and payable within thirty (30) days of Settling
' Defendant's receipt_from EPA of a demand‘ror-pafment of the
| penalties. nllfpayments made under_Paragraph:zzfshallﬂheb&}
12
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cashier & or certified checks made payable to the EPA Hazardous

Substance Superfund, ® which shall be transmitted to:
EPA - Region II o S
Attention: Superfund Accounting : S S
Re: NID064263817 .
P.O., Box 360188M :
Pittsburgh, Pennsylvania 15251

The checks and the transmittal letters shall reference the. name
of the Site, the civil action number of this case, the EPA
Region/Site ID number (#02-33), the DOJ case number (#90-11-3-
116), and the nameand addrese of the Settling‘Defendant. ‘Copies
 of the checks and transmittal letters;shallealso~be submitted to
' ' ' ' L o S
EPA and DOJ, as follows:
Chief, New Jersey Superfund Branch
‘Re: Syncon Resins Site :
0ffice of Regional Counsel :
U.S. Environmental Protection Agency _ . -
Region II ‘ : ' o o
290 Broadway, 17th Floor ' ' _ : A
New York, New York 10007-1866
. Chief, Environmental Enforcement Section
" Re: DOJ #90~11~3-116
Environmental and Natural Resources Division
U.S. Department of Justice :
“P.O. Box 7611, Benjamin Franklin Station
Washington, D.C. 20044 _ .

24. In the eVent Settling Defendant fails to pay stipulated
penalties pursuant to Paragraph 23, above, EPA may institute
.proceedings in this action or a new action in the.United States
District COurt to recover such stipulated penalties and any other
appropriate relief. - The stipulated penalties set forth in .

' Paragraph 22 do not preclude EPA from electing to pursue any

. other renmedies or sanctions which . may be available to EPA by

reason of a refusal or failure to comp1y~witn thelterne or

conditions of this Consent Decree.

13
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. 25,
deductible for tax purposes.’

IX. AQQEﬁﬁ.IQ.IEE.&IIB
26.

Any pa&menf made ﬁurauant to Paragraph 23 is-not

Settllng Defendant hereby grants the United States and

the State of New Jersey, .and thelr representatives, including EPA

and its contractors, and all other partzes performing response

actiens,under EPA oversight, anvxrrevocable‘rig t}of,access to

the Site for the purposes of conducting respons
- 8ite including, but not limited to: |

a. Designing, implementing, and monit
response action selected by EPA in the ROD or -an

remedy seleeted by EPA for the Site or any addit

)

actions at the

oring the -
y eubeequent

ional work deemed'

necessary by EPA to meet the objectives of any removal or -

remed1a1 action; _
b. Conducting actzvitles which EPA de
the operation and maintenance of,the remedial acg
for the Site; B |
c. Verifying that no action is-beingr
violation of,this-Consent‘Decree or any otherefe
environmenfal laws or regulatiene: . -
| d. Observ;ng and monxtorlng any respo
performed pursuant to CERCLA. _
e. Assessing the need»for or*planning
additienel response.actions at or near the Site;
£. Any other lawful purpose.
27. Notwithstanding any provision of this
the United&States and the State each retain all_
authorities and rights, including access and enf

14

eme necessary for

tionefselectea

taken in

jeral or. state
nse actione being

or inplenenting

and |

Consent Decree, .

of their access

breement
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authorlties related thereto, under CERCLA, RCRA and any other T

statutes or regulations R o o ': e
28. - Nothing in this Consent Decree shall in anyimanner : -

restrict or limit the nature or scope of response actlons which

may be taken by EPA in fulfilling its reepone;hilities.under |

federal and state lewt 'Settliné_Defendant'agreessto_cooperete_

fully with.EPA in the implementation of all reeponee‘ectiens at

‘the Site, and recognizes that response actions may be performed

by contrectore, consultants, agente or euthorized reoresentativeS'

7 of EPA or the potentially respons;ble parties. ("PRPs") under the

terms of a consent decree or edm;nlstret;ve.order,‘ Settling

Defendant further agreesvneither.to/interfere‘with such responee

actions nor te take ectiOns at the Site‘thatiere inconsistent

with any response action selected by EPA and cerried out by any

' person. Settling Defendant recognlzes and agrees that the

1mp1ementetion of response actions at the Site may interfere with

Settllng Defendent’s use of the Site. In.full reoogn;tlon.that

interruhtion of normal use of the Site will ocour'dnring ~

'implementation of response}actione.at.the‘site;-settling

Defendant agrees, pureeant-toFSection XIV,rPeragrephs 44 and 45

herein, not to assert claims against the United States or the i

Hazardous Substances Superfund w1th respeot to mattere erieing

cut of or relating to expenses xncurred or wqu performed |

/pursuant to the ROD, and not to seek any other oosts, or damages,'

' 1nc1ud1ng cleims for property demages, takings, or condemnation

of real property, or attorneys' fees from the United States L

arising out of response aotlvitles_at the-Site.

15

ED_01 3829A_000.00052-0001 5



X. AﬁgﬂﬁﬁeIQ_INEQBqBIIQH_ .

29. The Settling Defendant shall provide to EPA, upon: '
request, copies of all documents and information within his |
possession or control or that of his contractors or agents

relating to activities at the site, including, but not.limitedl i 'h L
to, sampling, analysis, chainvof custody'records, manifests, S
“trucking logs, receipts, sample traffic routing, correepondence,'"n. ‘fh
or other documents or information related to the Site. 7 - B

30. Until five (5) years after the entry of this Consent
Decree, the Settling Defendant shall preserve and retain all
records and documents novw in 1ts possession or control, or. which
come into his possession or control, which relate in any manner
to response actions taken at the Site or liability of any person e
for response actions conducted or to be conducted at the Site,
regardless of any corporate retention policy to the contrary,.
prov;ded however,.that at any time prior to the elapsing of five'

{5) years atter the entry of-this-Consent Decree, the Settling -
Defendant may, w1thout penalty, prov1de EPA with such records and
documents. 7 ‘ '
a1, 'If, at the conclusion.of‘the'five-(S) year;document~
retention period,-thelSettlinQ}Defendant has not provided E?#Fi
with such reCords or documents, the Settlinglbefendant.shall
_notify the United States at least ninety (90) days prior to the 'j
destruction of any.such records or’ documents and ‘upon request
by the United States, shall deliver.any such‘records or documents:
to EPA. o | I I
©32. The Settling befendant may assert business .

confidentiality claims concerning part or all of"the'docunents:or'

16
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information submitted'to]SPA_under'this_CQnsent Decree.to;the- ,
' extent permitted by and in‘accordance:with'Section 104te)(7y s:~,"
'CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2. 203(b) .

Documents or information determined to be. confidential by EPA .f.
will be accorded the protection specified in 40 C.F.R, Part 2, :
.Subpart B. If no claim of confidentiality:accompaniesrdocuments."
or information when they are submitted to EPA,'or iflEPA has-i |
notified the Settling Defendant that the documents or information:.'
are not confidential under the standards of Section 104(e)(1) of
CERCLA, 42 U.5.C. § 9604(9)(7), the public may be given access to
such documents or information ‘without further notice to the
Settling Defendant. -

'33. No claim of confidentiality shall be made with respect
to any data, including, but not limited to, all. sampling,
analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information
eVidencing conditions at or around the Site, and any other
information relating te potentially responsible parties at the-
“Site. '

34, The Settling Defendant may assert that certain
documents, records, and other information are priVileged under
the attorney~client priVilege or any other privzlege recognized )
by federal law. If the Settling Defendant asserts such a . |
privilege, it shall provide EPA with the follow1ng information.
(1) the title of the document, record, or information: (21 the
. date of the document‘ record or information;‘(3)‘thername'andt
‘ utitle of the author of. the document, record or information, (4)5
the name and title of each addressee and recipient. ($) a _' -

- . ‘_ 17
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description of thevsubject'of the document, record,_orp
information: and (6) thelprivilegewasserted. However, noi
document, reports, or other information created or generated (
pursuant to the requirements of this COnsent Decree shall be
-withheld on the grounds that they are privileged.
XI. CERTIFICATION AND STIPULATION

35, The Settling Defendant certifies, for purposes of this -
Consent Decree and to the hest of his knowledge, that he has not
altered, mutilated, discarded, destroyed or otherwise_di&posediof
.any records, documents, or other informaticn?relating to his
-potential 1iability'regardin§ the site‘since notification of N
_potential liability‘by the'United-States'or the'filing of suit7‘
against him regarding the Site and that he has fully complied _
w1th any and all EPA requests for 1nformation pursuant to Section
104(e) of CERCLA, 42 U.S.c. § 9604(e), and,Section 3007 of RGRA,
42 U.S.C. -é 6927, | The Settling Defendant also certifies that all |
1nformation submitted in response to all of EPA's- requests for _3
information is true‘and-correct, to the best of his knowledge.
In additioen, Settling'Defendant certifies, to the best of his
knowledge, that the value of'Settling.Defendant's financial worth
has not materially increased from that represented“in his April -
7, 1993 and December 22 1993 responses to EPA's requests for o
.informetion. * '

XII QQ!EEAHI_EQILIQ_ﬁuﬁ_BX_EL&IHIIEE )
E 36. In consideration of the payments that will.he made ' by

Settling Defendant. under the terms of the Consent Decree, and
except as spec1fically prov;ded in Sections IV and XIII, the
United States}covenants'not to sue or‘to take an? civil or-
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: administretiveﬂaction egainst-Settlinq Defendant pureuantitot-
Sections 106 and 107(a) of CERCLA for the recovery of Response
Costs. Except with respect to future liability, this covenant
’not to sue shall take effect upon the receipt by EPA of the
payments reguired by Section V. - With respect to future
1iability, this ‘covenant not to sue shall take effect upon
Certification of,Completion of the remedial}action by EPA. This,,
~covenant not to sue is conditioned upon tha'conplete.and | o
satisfactory performance by Settling Defendant oflnis obligations
: under this Consent Decree. | '_ | |

37. This covenant: not to sue only extends to SEttling
Defendant and does not release any other_person from liability. - ;3'
Nothing in this Consent Decree shall preclude EPA'from enfbrcinc
the provisions of this Consent Decree 1n any administrative or.
'judicial proceeding.

XI1I. BBEEE_AIIQH_QELBIEHIS

738. ‘*The United States reserves all claims, demands, and‘
causes of action, past orbfuture,‘judicial oreadninistrativeg in
law or equity,'including but not limited to, cost recovery_and
injunctive reliefvand natural resource damages, againetiany
.perSon or entity, not a signatory to this cOnSent'Decree, :
Notning contained herein shall in»any way limit or restrict the
'.response and enforcement authority of the United States to .
.initiate appropriate action, either judicial or administrative,
under Sections 104, 106 and 107 of CERCLA, 42 U. s c. §§ 9604,
9606, 9607, or any other proviaion of 1aw, against any person or .
entity not a party to this Consent Decree. ' Any claim or defenee o .i#i

. which_the United States or the Settling‘Defendant‘may have

v 19
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against any other person or entity not a party to this CQnsent -
Decree, including but not limited to claims for indemnity or
contribution, is expressly reserved. 7 - .

39. - Nothing in this ccnsent Decree is intended to be. nor |
shall it be construed as a release or a covenant not to sue for
“any claim or cause of action, administrative or judicial at law “.
or in equity, which the United states, including EPA, may have
| against Settling ‘Defendant for: |

(1}‘ claims based on a failure by Settling Defendant to
neetva requirement of this Consent_Decree. SN : R
(2) 1iability arising for damages for injuryﬂto, . |
destruction of, or loss of natural resources, including--
the reasonable costs of assessing such injury,
destruction, or 1oss-resulting to natural resouroes,/as
defined in Section 101(16) of csnoLA, 42 u.ssc., o
59601(16),‘
(3) liability for response costs that have been or may.fv
be incurred by any federal agencies other than EPA‘or
- the Department of Justice on behalf of EPA; |
" {4) claims based upon crininal lianility;‘ _ 7
(5) liability arising fronifuture disposal.activities o
by the Settling Defendant at ‘the Site:; |
(6) any claim or cause of action‘not expressly inclnded
in the covenant not to sue set forth in Section IX,
..paraQraph‘a,‘of this»CQnsent becree;' " |
(7) claims based upon liability; ifiany,‘for
violations of federal or state law which occur during
or after implementation of the Remedial Action;
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(8) claims seeking, or liability fcr, the securing andfiel_:,;?
implementation of Institutional Controls.-- T =
~ Institutional Controls shall mean any covenants;
conditions, restrictions, and other equivalent
' requirements and controls, to ensure the integrity endi
‘ effectiveness of the remedial action._
40. .If the Settling Defendant has made materiel |
, misrepresentations in the certification made pursuant to Section
XI, (i) nothing in this Consent Decree constitutes a covenant not
to sue or to take action or otherwise limits the ability of the
United States to seek or obtain further relief from the Settling
Defendant, and (ii) the covenant not to sue in Section XII, of
this Consent Decree, shall, at the United States sole discretion,‘
be null and void. o | _ .
41, Nothing in this Consent Decree shall be deemed to limit
the authority of the United States under Section 104 or 106 of
CERCLA, 42 U.S.C. §§ 9604 or 9606, or.aswotherwise provided»by.
'lew,-toktake any response’actions in connection with the.site;
- 42. The obligations of Settling Defendant in this COnsent
 Decree were negotiated based Upon the financial documents
received from the Settling Defendant and Settling Defendant'
representations about his financial resources.j This Consent o S
Decree is based upon Settling Defendent's limited assets end the |
financial needs of. Settling Defendant. 1f, after entry of“this
- Consent Decree by this Court, information is received to suggest
that: 1) Settling Defendant's financial resources are materially
greater than what has been represented to the Unitedetates
prior to the entrylof the COnsent'Decree:“and\Z) settling
21
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Defendant intentionally understeted the veiue of his fineneieii' ,f: f?f?
resources in those representations, the covenente and obligationsh_ ki
of the United States to Settllng Defendant identified in Sectlen '
XII, shall, at the United States sole dlscretion, be null and l
void. | | | 77 | _

43. The United Stetee and the Settling befendant-eg:ee'thet
the ectione.undertaken'by the Settling Detendent dn.ecce:dancep |
with this censent Dec:ee de‘not constitute an ednission-offany
liability by tne'Settling Defendant. This cOneent Decree-shall
not be used as evxdence in any judlcial or adminietretive
proceeding except one to enforee this cdnsent Decree,_1

44. The Settling Defendant hereby covenants not to sue-end
agrees not to assert*any causeS‘of’aCtien, elaime,_o: denends
against the United States,'its egencies, officers,. |
representat;ves, contractors or employees with respect to the
Slte or thls Consent Decree, or ar151ng out of or relating to L
,respcnse activities at the Site, 1nc1ud1nq,'but‘not'limited to,
~ any direct or 1ndirect claim for reimbursement f@om the Hazardeus,

- Substance Superfund under Sectlons 106(b)(2), 111, 112, or 113 of
CERCLA, 42 U.S.C. §§ 9606(b)(2), 9611, 9612, or 9613, or any -
iether provxslon of law; any clalm agalnst the United States,'
'Jlncludlng any department, agency, or 1nstrumentality of the‘t

United States unden Sectlon 107 or ‘113 of CERCLA,_42 U S. C. §§

9607 ‘or 9613, releted to the s;te. or any claime arieing out of
response activities at the S;te. , _ |

45. Nothing in this cOnsent,Decree'shall be-deenedﬁto‘
constitute preautherization_of a claim.within;the meening ot,'”
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Section 111 of CERCLA, 42 U.s;C. sslssii,,or'ionc.r;n.:s
300.700(4) . | , o
| 46. With regards to claims for contribution against the f.
Settling Defendant for matters addressed in this Consent Decree,
the-Parties hereto agree that, upon_ receipt‘by the‘United States |
of the payments required by Section V, the Settling Defendant is’ - ,;;
entitled to such protection from contribution actions or claims
as is proVided by Section 113(f) (2) of CERCDA,,42,U.S.C. o
§ 9613(f)(2) ) | | | _
47. The Settling Defendant agrees that with respect to any |
suit or claim fcr contribution brought by it fcr matters related
to this Ccnsent Decree it will notify the United States in
writing no. later than sixty (60) days prior to the initiation of
such suit or claim. The Settling Defendant also agrees that with-_.
respect to any suit or claim for contribution brought against it
for matters related to this Consent Decree it will notify in
writing the United States. Within ten (10) days of service of the. B
complaint on it In addition, the Settling Defendant shall ‘ -
notify ‘the United ‘States within ten (10) days cf service or
receipt of any Motion for Summary Judgment and within ten (10)
_days of receipt of any order from a court setting a case for |
trial for matters related to this Consent Decree.
| 48._ In any subsequent administrative or judicial proceeding
initiated by the United States for injunctive relief, recovery of.
response costs, or other appropriate relief related to the site,
the Settling Defendant shall not assert, and may not maintain, ‘.7" }_ i;g

.‘any defense or claim based“upon_the‘principles of-waiver,'ngg‘

r
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' jngigg;g collateral estoppel, issuerpreclusion, claim-splitting,'
jor other defense based upon any contention that the claims raised -
by the United States in the subsequent proceeding were or should
have been brought in the instant case; proVided, however, that
nothing in this paragraph affects the enforceability of the
covenant not to sue set forth in Sections XII and XI1v.
XVI. PUBLIC COMMENT | |

_ 49.. This Consent Decree shall be lodged‘with the Court for:
a period of not less tnan thirty (30) days for public notice and
‘comment in accordance with Section 122(d)(2) of CERCLA and 28
C.F.R. § 50.7. The United States reserves the right to withdraw
or withhold its consent to a judgment based on this COnsent
Decree if comments received disclose facts or considerations thatsi'|
indicate that this’Consent Decree is“inappropriate, improperfor
- inadequate. The Settling Defendant agrees to the entry of this
Consent Decree without further notice. ‘

50J - The Settling Defendant hereby agrees not to oppose
- entry of this Consent Decree by this Court or to challenge any
provision of this Consent Decree unless ‘the United States has
notified the Settling Defendant in writing that it no 1onqer
‘supports entry of this Consent Decree. ' '
| | XvIL. veorRIGATION @,

51. No modification shall be made to this Consent Decree
without written agreement of both parties and written ‘
‘notification to and written approval of the Court. The_ 3 |
'notification required by this Section shall ‘set forth the nature
of and reasons for the requested modification. No oral,“" : |
: modification of this Consent Decree shall be erfectiye;y ﬂothingj'

- 24
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in this paragraph shall be deemed to alter the Court's power to

_‘supervise or modify this Consent Decree.

XVIII. W

52. The District Court shall retain jurisdiction of this

';. matter for the purpose cf enforcing the terms of this COnsent

Decree. . : R
| | XIX. SIGNATORIES/SERVICE |

53. The undersigned representative of the Settling
Defendant, the Assistant Attorney General for the Environment and
Natural Resources Division of the Department of Justice, and the
Regional Administrator for Region II of the Environmental
Protection Agency certifies that he or she is tully authorized to
enter into the terms and conditions of this Consent Decreejand to
execute and legally bind such party to this document. o |

54. The Settling Defendant shall identity, ‘on the attached i'
signature page, the name, address and telephone number of an
agent who is authorized to ‘accept service of procese by mail on
behalf of the Settling Defendant with respect to all matters
arising under or relating to this Consent Decree..:The_Settling '
Defendant'hereby agrees to accept service in‘that'manner and to.i
waive the formal service requirements set forth in the Federal |
'Rules of Civil Procedure and any: applicable local rules of this :
Court, including, but not limited to, serVice of a _sumnons.

- xx-f’flﬂﬁlulﬂﬂﬁﬂﬁﬂl

55. The Court finds that there is no just reason for. delay
in the entry of final judgment against the Settling Defendant )
' following entry by the Court of this Consent Decree., Upon-entr&-
by the Court, this Consent Decree shall constitute a final

25
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judgment egainst the settling Defendant for purposes of Rule 54 7'
of the Federal Rules of Civil Procedure. |
XXI. mzmxﬁ_mz |

"56. This cOnsent Decree shall becone effectwe upon entry :

-

by the Court..

So Ordered This __ 2D __ pay or AWUM w1997

UNITEp STATES\PISTRICT JUDGE
DISTRICT OF NEY JERSEY -
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;%:§,£2§£§: CFﬁﬁ?&“2£=ﬁ~'f:a%*
Lois J. Schiffer '
Assistant Attorney General
Environment and Natural Resources

Division
United States Department of Justice
ioth & Pennsylvania Avenue
Washington, DC 20530 .

G,

Peter M. Flynn

Senior Attorney

Environment and Natural Resources
Division .

United States Departmant of Justlce

10th & Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Falth s. Hochbefg' -
United States Attorney
District of New Jersey .

,eQMoM

- Susan C. Cassell

Assistant United States Attorney
Deputy Chief, Civil DlVlsion o
970 Broad Street Room 502

- Newark, New: Jersey 07102

DATE: 

 DATE:

DATE:

L 12/ g
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Jeanne M. Fox ! ' I/

Regional Administra;g{/ o -
U.s. Environpental otegfion Agehcy

~Region II _
290 Broadway -
New !ork, New York 10007-1866

Deborah L. Mellott
. Assistant Regional cOunsel

Office of Regional Counsel

" U.S. Environmental Protection Agency
Region II

2590 Broadway

New York, New York 10007-1866
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'FOR SETTLING DEFENDANT,
BENJAMIN FARBER

| éﬁﬁ//u—-—. %ﬁéﬁv _ DATE: 44"-74. 22, /996
Name:. Benj min Farber _ :

Address: /2433 L. /—/ca Ve p/:
| | le/;v‘éaénchl7 Czwzhaéaéﬁi /C’]L_ ?5 5'9ﬁ/¢3

Agent authorized to accept service on behalf of the
.above-signed party:

Bresslér, Amery‘& Ross
P.0. Box 1980
- Morristown, N. s 07962

Attentioh:: David P. Schneider, Esq.
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APPENDIX A

Block: 289  Lots 12

BEGINNING at a point on the westerly side of Jacobus Avenue,
which point is distant 1935.16 feet northerly from Lincoln
Highway as measured along the westerly side of said Jacobus
Avenue; running thence North 78 degrees 11 feet 40 inches West
along the northerly line of property now or formerly of American
Mineral Spirits Co., 893 feet to & point on the easterly side of =~ =
lands now or formerly of Co-operative G.L.F. Holding corporation; .. ' °
thence along the easterly side of said lands North 11 degrees 36 Y
feet 20 inches East 193.79 feet to a cross on a concrete
monument; thence along the southerly line of lands also now or ‘ e
. formerly of Cooperative G.L.F. Holding Corporation, South 78 ' _ B
degrees 9 feet 40 inches East, 893.67 feet to a point on the R
westerly side of Jacobus Avenue; thence southerly along the
westerly side of Jacobus Avenue on a course bearing South 11 -
degrees 48 feet 20 inches West, 193.27 feet to the point or place
of beginning. ‘ _

BEING the same premises conveyed by Farnow, Inc., a
Corporation of the State of New Jersey, to Benjamin Farber by o
Warranty Deed, dated November 10, 1961, intended to be recorded _
in the Office of the Register of Hudson County. :

TOGETHER With all right, title and interest, if any, of the
Seller in and to any land lying in the bed of any street, road or
avenue opened or proposed, in front of or adjoining said premisee\
 to the center line thereof. . . .

s‘usn:c'r TO: -

1. Agreement as to switching rights in the Pennsylvania Rnilroad S
Company siding as contained in deed from ‘Cooperative G.L.F. S
Holding Corporation to the Valspar Corporation dated Dec. 12, -

1944 and recorded Dec. 22 1944 in Deed Book 2091, page 85.

2. PermisSion granted by Valspar Corporation to cOoperative
G.L.F. Holding Corporation, & New York corporation, to continue
waterlines and hydrants on the demised premises, which permission
is terminable at eny time and does not oreate any right or :
easement. , 3 .

3. Switch Track Agreement dated Merch 24; 1947 betﬁeen the" R
Valspar Corporation, Cooperative G.L.F. Holding ‘Corporation and -
the Pennsylvania Railroad end referred to. in Deed Book 2641, page:"
369, )

4. Reservations and exceptions contained in deed from Newark

Meadows Improvement Company to Indian Refining Co. dated Februarff
17 1910 and recorded in Deed Book 1052, page 422, together with
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all of the right, title and -interest of the party of the tirst
part in and to the reservations and the right of way more
particularly described in said deed.

5. A mortgage in the sum of $82,500 made and delivered on the
10th day of Novembter, 1961 by Farnow, Inc. to the Reardon :

Cofmpany .
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hloct: 289 :.otn a3 and ian

BEGINNING at a point in the westerlv side of Jacobus Avenue
distant 2128.43 feet northerly from a corner formed by the
intersection of the northerly extended line of the Lincoln

: Highway with the westerly. extended line of Jacobus ‘Avenue.

Running thence (1) north 78 deg. 11 min. 40 sec. west, 893. 67eg

"feet to a point.

Runningithenoe (2) south 11 deg. 36 min. 20 sec; west, 193.79iA',
feet to a point. _ e . : v _
Running thence (3) north 78 deg. 11 min. 40 sec._west;.251,73' \
feet to a point in the established_bulk‘nead line of-the‘Paoaaic
River. , _ _ , ,

Running thence (4) along the established pier or bulk head line

- in the Passaic River, north 3 deg. 28 min. 55 sec. west 421.40

feet to a point.

Running thence (5) still" along the. established pier or hulk head*
line in the Passaic River, north 29 deg. 45 min. 13 sec. wnst,_,
153.71 feet to a point. _ ,

Running thence (6) south 78 deg 11 min. 40 sec, east, 13%87. 78 -
feet to a point in the westerly side of Jacobus Avenue. :

Running thence (7) along the westerly gide of Jacobus Avenue

" south 11 deg. 48 min. 20 sec. west, 328 15 feet to the point or

place of BEGINNING.

Containing 10.531 acres including land’ont to the establiehed,
pier head line. St ‘ o

SUBJECT TO a first mortgage now a lien against said premises inil
the sum of $319,362.15 and held by the Bank of New York, which
the grantee assumes and agrees to pay.

' Being the same premises conveyed to Charter Bulk'servioo, Inc.,

by deed from Agway, Inc., dated April 27, 1966 and recorded May
3, 1966 in the Office of the Register of Deeds of Budson County
in Book 299% Page 545 S
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